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Life Sciences Health Industry Alert

CMS Issues Proposed Changes to LTCH Payment Rates 
and Other Payment Policies for Fiscal Year 2012
This Client Alert provides a summary of the most significant proposed changes to the Medicare 
program’s long-term acute care hospital prospective payment system (“LTCH-PPS”) for fiscal year 
(“FY”) 2012. On Tuesday, April 19, 2011, the Centers for Medicare & Medicaid Services (“CMS”) 
released on its website an advance copy of the “Proposed Rule” revising the LTCH-PPS for fiscal 
year FY 2012, which applies to discharges occurring on or after October 1, 2011 through September 
30, 2012. The official copy of the Proposed Rule will be published in the Federal Register in the 
coming days. Comments on the Proposed Rule must be submitted no later than 5 p.m. on June 
20, 2011.

The Proposed Rule would implement several significant changes to CMS policy and adopt a quality 
reporting program as mandated by the Patient Protection and Affordable Care Act (“ACA”). In this 
Client Alert we summarize the following aspects of the Proposed Rule:

 � Changes to the payment rates and other payment rate policies for FY 2012; 

 � Rebasing and revising the market basket for LTCHs;

 � Requiring budget neutrality in the area wage level adjustment;

 � New policies regarding the calculation of the average length of stay requirement for LTCHs;

 � Including Medicare Advantage days in the average length of stay calculation;

 � Extending the LTCH moratorium on new LTCH beds to LTCHs “under development” on 
December 29, 2007; and

 � Implementation of a quality data reporting program for LTCHs.

CMS estimates that the Proposed Rule will result in a cumulative increase in the estimated payments 
per discharge in FY 2012 of 1.9%. 

Changes to the Payment Rates and Other Payment Rate Policies for FY 2012

The Proposed Rule includes the following proposed changes to the LTCH payment rates and 
policies:

 � Standard Federal Rate. The proposed standard federal rate for FY 2012 is $40,082.61, which 
would apply to LTCH-PPS discharges occurring on or after October 1, 2011 through September 
30, 2012. The Proposed Rule would result in an increase in the standard federal rate from the FY 
2011 standard federal rate of $39,599.95 in effect from October 1, 2010 September 30, 2011.

 � Market Basket Update. The proposed change to the LTCH PPS standard federal rate for FY 
2012 is based on a market basket increase estimate of 2.8% less a productivity adjustment of 
minus 1.2% and a 0.1% reduction mandated by the ACA. In sum, this would result in an annual 
market basket update for FY 2012 of 1.5% over FY 2011. 

 � Past Adjustments Related to Documentation and Coding. In the final rule updating the 
LTCH PPS standard federal rate for FY 2011 CMS reduced the market basket update by 2.9% 
to account for what CMS attributes to an increase in case-mix in 2008 and 2009 that resulted 
from perceived changes in documentation and coding practices not reflecting increases in 
patients’ severity of illness. CMS now proposes to continue its recoupment of the perceived 
changes in documentation and coding practices by implementing a -2.9% adjustment in FY 
2012 while simultaneously removing the effect of the -2.9% adjustment finalized in FY 2011. 
Because the adjustments balance each other out, CMS proposes to make no further change in 
the standardized amount to reflect its policy on recouping increases in case-mix allegedly due to 
coding and documentation practices not reflecting increases in patients’ severity of illness. 
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 � Separate LTCH Market Basket. CMS is not creating a separate market basket for LTCHs at 
this time. The agency continues to research cost differentials between freestanding and hospital-
based inpatient rehabilitation facilities (“IRFs”) and inpatient psychiatric facilities (“IPFs”). CMS 
stated that it may propose a stand alone LTCH market basket in the next LTCH PPS update cycle 
(i.e., FY 2013). CMS specifically seeks comment on a proposal to rebase and revise the existing 
RPL market basket, as discussed further below.

 � Relative Weights. The Proposed Rule includes revisions to the relative weights for the MS-LTC-
DRGs for FY 2012 based on the revised standard Federal rate. Table 11 in the Addendum to the 
Final Rule lists the MS-LTC-DRGs and their respective relative weights, geometric mean length of 
stay, and five-sixths of the geometric mean length of stay (i.e., short-stay outlier threshold) for FY 
2012. CMS proposes to delete one MS-LTC-DRG and create two new MS-LTC-DRGs, all relating 
to autologous bone marrow transplant.

 � Fixed-Loss Amount. The Proposed Rule would establish a fixed-loss amount for FY 2012 of 
$19,270, which is higher than the RY 2011 fixed-loss amount of $18,785 in effect from October 1, 
2010 to September 30, 2011. 

 � Total Estimated Impact. CMS estimates that the Proposed Rule will result in an increase to 
total LTCH payments of 1.9% over the estimate of FY 2011 total payments.

 � Labor-Related Share. CMS proposed to adopt a decrease in the labor-related share from 
75.271% to 70.334% under the LTCH PPS for FY 2012. In addition, CMS proposes to apply an 
area wage level budget neutrality factor to the standard federal rate to make annual changes to 
the area wage level adjustment budget neutral, as discussed further below.

Proposal to Rebase and Revise the RPL Market Basket 

CMS proposes to rebase and revise the FY 2002-based RPL market basket by creating a proposed 
FY 2008-based RPL market basket. “Rebasing” means that CMS will move the base year for the 
structure of costs of an input price index (e.g., shifting the base year from FY 2002 to FY 2008). 
“Revising” means changing data sources, price proxies or methods used to derive the input price 
index. CMS is seeking comment on proposal to rebase and revise the RPL market basket, as well 
as the methodology used to conduct such a change as described in the preamble to the Proposed 
Rule. CMS estimates that the net effect to the market basked update is the same for FY 2012 based 
on current FY 2002-based RPL market basket and the proposed FY 2008-based RPL market 
basket. 

Proposal to Require Budget Neutrality to the Area Wage Level Adjustment

CMS proposes to make any change to the wage index values or labor-related share in a budget 
neutral manner so that the estimated aggregate LTCH PPS payments would be unaffected, that 
is, would be neither greater than nor less than the estimated aggregate LTCH PPS payments that 
would have been made without such changes to the area wage level adjustment. The wage index 
values or labor-related share of the LTCH PPS standard federal rate is adjusted annually to account 
for geographic differences in area wage levels by applying the applicable LTCH PPS wage index. 
Currently, there is no statutory or regulatory requirement that these adjustments to the area wage 
level be made in a budget neutral manner. The proposed rule would create a regulatory requirement 
in 42 C.F.R. § 412.525(c)(2) that “any adjustments or updates to the area wage level adjustment…
will be made in a budget neutral manner such that estimate aggregate LTCH PPS payments are not 
affected.”

New Policies Regarding ALOS Requirements Following a Change of Ownership

In the Proposed Rule CMS suggests two revisions to the regulatory text addressing the average 
length of stay determination when there is a change of ownership of either a hospital seeking to 
qualify as an LTCH or of an existing LTCH. First, CMS proposes to revise the regulatory text to 
specify that a hospital that has not yet been classified as an LTCH may become so classified based 
on data from the hospital’s discharges occurring both before and after the change of ownership. 
Second, CMS proposes to revise the regulatory text to specify that when there has been a change 
of ownership of an existing LTCH, the hospital will continue to be excluded from the inpatient 
prospective payment system as an LTCH for the cost reporting period beginning with the change of 
ownership only if for the period of at least five months of the six months immediately preceding the 
change of ownership, the hospital’s average length of stay exceeds twenty-five days. 
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The second proposed change to the regulatory text likely stems from a recent case challenging 
CMS’s interpretation of the existing regulatory language. In LTAC of Washington/St Tammany LLC v. 
Sebelius et al, Case 6:10-cv-01840-RFD-PJH (W.D. La. 2010) CMS notified the plaintiff-hospital that 
it was revoking its classification as an LTCH effective as of the date of a prior change of ownership. 
CMS, through its contractor, Wisconsin Physician Services, determined that the LTCH had an 
average length of stay of 22.84 days for the six month period immediately prior to the change of 
ownership. Citing the language of the regulation, the LTCH alleged that it was only required to meet 
the average length of stay requirement for the six months immediately preceding the start of the 
next cost reporting period, which the LTCH had met. The LTCH subsequently filed a complaint for a 
temporary restraining order in the United States District Court for the Western District of Louisiana, 
which the parties later stayed pending CMS’s internal review of the applicability of the moratorium on 
the hospital’s classification as an LTCH. As of the date of this memorandum, the case is still pending.

Including Medicare Advantage Days in the ALOS Calculation

CMS proposes to clarify its policy on the calculation of the average length of stay to specify that all 
data on all Medicare inpatient days, including Medicare Advantage days, must be included in the 
average length of stay calculation. In the preamble to the Proposed Rule, CMS states that it has 
always been the policy of CMS to include Medicare Advantage days in the average length of stay 
calculation; however, in practice, Medicare Advantage days were not included due to limitation in 
CMS’s ability to capture the required data. Now CMS has the ability to capture Medicare Advantage 
days through the submission of “information only” bills for Medicare Advantage patients, as required 
in Change Request 5647. LTCHs should carefully consider whether the inclusion of Medicare 
Advantage days in the calculation of their current average length of stay threatens their ability to 
maintain an average length of stay greater than twenty-five days and their status as an LTCH.

Extending the LTCH moratorium on new LTCH beds to LTCHs ‘Under Development’ 
on December 29, 2007 

The Medicare, Medicaid and SCHIP Extension Act of 2007 (“MMSEA”) imposed a moratorium on 
the establishment or classification of a new LTCH or LTCH satellite and any increase in LTCH beds. 
MMSEA, as amended by the American Recovery and Reinvestment Act of 2009 (“ARRA”), provides 
several narrow exceptions to the moratorium, including an exception permitting an increase in beds 
at an existing LTCH or LTCH satellite if (1) the existing LTCH or LTHC satellite request an increase 
following the closure or decrease in the number of beds of another LTCH in the state and the LTCH 
or LTCH satellite is located in a state where there is only one other LTCH; or (2) the hospital or facility 
obtained a certificate of need for an increase in beds that was issued on or after April 1, 2005 and 
before December 29, 2007. Because these exceptions are so narrow, very few LTCHs qualify to 
increase the number of beds until the moratorium expires on December 28, 2012.

In the preamble to the Proposed Rule, CMS asserts that new LTCHs and LTCH satellites that met 
an exception to the moratorium and first received payment under LTCH PPS after December 29, 
2007 could be construed, based on the existing statutory language, as not being subject to the 
moratorium prohibiting further increases in their bed count. In other words, under this reading, LTCHs 
and LTCH satellites under development on December 29, 2007 would not be subject to the narrow 
exceptions for increasing their beds. In an effort to apply the moratorium more consistently, CMS 
now proposes to adopt a new rule precluding an LTCH or LTCH satellite that was developed under 
an exception to the establishment of new LTCHs and LTCH satellites from increasing the number of 
Medicare-certified beds beyond the initial number for which the facility was first paid under the LTCH 
PPS. 

Implementation of a Quality Data Reporting Program for LTCHs

ACA Mandated Quality Reporting

The ACA requires that CMS establish new quality data reporting programs for LTCHs, inpatient 
rehabilitation facilities (“IRFs”), and hospices by rate year 2014. These programs are mandatory. If 
a provider fails to report on the selected quality measures, its reimbursement is reduced by 2% of 
the annual market basket update. The reduction can result in less than a 0% payment update and 
payment rates less than the prior year. However, the reduction will not carry over into the subsequent 
rate years. The ACA requires that CMS establish the quality measures applicable to FY 2014 no later 
than October 1, 2012. The ACA also requires CMS to make quality data submitted by participating 
providers available to the public and on the CMS website. 
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CMS Proposals for Quality Reporting

CMS relied on the priorities of the National Quality Strategy to guide its identification of proposed 
quality measures for LTCHs. In addition, CMS considered (1) whether a measure is included in, or 
facilitates alignment with, other Medicare and Medicaid programs; (2) whether a measure addresses

CMS priorities, such as prevention, care of chronic illness, high prevalence conditions, patient safety, 
patient and caregiver engagement, and care coordination; and (3) whether a measure is evidence-
based and may drive quality improvement as well as has a low probability of causing unintended 
adverse consequences, such as reduced LTCH admissions of higher risk patients.

CMS proposes to require LTCHs to submit data from the following three quality measures in order to 
receive the full payment update in FY 2014:

 � Urinary Catheter-Associated Urinary Tract Infections (“CAUTI”);

 � Central Line Catheter-Associated Blood Stream Infection (“CLABSI”); and

 � Pressure ulcers that are new or have worsened.

Through future rulemaking CMS intends to propose additional healthcare-associated infection (“HAI”) 
quality measures identified in the Department of Health and Human Services’ HAI Action Plan to 
Prevent HAIs.

The first proposed measure (CAUTI) was developed by the Centers for Disease Control (“CDC”) to 
measure the percentage of patients with the CAUTIs in the ICU context and is referred to as the NQF 
# CAUTI 0138. CMS believes that the measure is “highly relevant” to LTCHs despite being initially 
developed for short-term acute care hospitals.

The second proposed measure (CLABSI) is an application of a CDC-developed and NQF-endorsed 
measure for hospital ICUs and high-risk nursery patients, referred to as NQF # CLABSI 0139. This 
measures the percentage of ICU and high-risk nursery patients who, over a certain amount of days, 
acquired central line catheter-associated bloodstream infections. CMS believes this measure is 
relevant to LTCHs because intravascular, central venous catheters (aka “central lines”) are frequently 
used on LTCH patients and the source of significant costs resulting from related infections.

The third proposed measure is a CMS-developed and NQF-endorsed measure for short-stay nursing 
home patients, known as NQF NH-012-10. This measures the percentage of patients who have one 
or more stage 2-4 pressure ulcers that are new or worsened from a previous assessment.

CMS requests public comment on the three proposed quality measures. In addition, CMS requests 
public comment on the possible adoption of the following measures in future rulemaking:

 � Ventilator-associated Pneumonia3

 � Surgical site infection rate3

 � Multi-drug resistant organism infection

 � Unplanned acute care hospitalization

 � Mortality3

 � Blood Incompatibility2

 � Foreign object retained after surgery2

 � Manifestation of poor glycemic control2

 � Air Embolism2

 � Falls and trauma2

 � Venous Thromboembolism1

 � Injuries secondary to Poly-pharmacy

 � Injuries related to restraint use

 � Medication errors1

 � Stage III and IV Pressure Ulcer2

 � Central line bundle3

 � Ventilator bundle3

 � Patient Immunization for Influenza3
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 � Patient Immunization for Pneumonia3

 � Staff immunization3

 � Patient Fall Rate3

 � Falls with Injury3

 � Pressure Ulcer Prevalence3

 � Restraint Prevalence (vest and limb only)3

 � Skill mix (Registered Nurse [RN], Licensed Vocational/Practical Nurse [LVN/LPN], unlicensed 
assistive personnel [UAP], and contract)3

 � Nursing care hours per patient day (RN, LPN, UAP)3

 � Voluntary turnover for RN, APN, LPN, UAP3

 � Practice Environment Scale-Nursing Work Index3

Measures identified with a “1” would harmonize with NQF Serious Reportable Events. Measures 
identified with a “2” would harmonize with Hospital-Acquired Conditions-Present on Admission 
Program for short stay acute care hospitals under IPPS. Measures identified with a “3” would 
harmonize with NQF-endorsed measures.

CMS proposes to use the CDC/NHSN for data collection and reporting for the CLABSI and 
CAUTI measures (i.e., the first two measures). The NHSN is an Internet-based surveillance system 
maintained by the CDC. In order to receive the full annual payment update for FY 2014, CMS 
proposes to require data related to CLABSI and CAUTI between October 1, 2012 and December 31, 
2012 with LTCHs submitting data through the NHSN no later than May 15, 2013.

CMS proposed the following timelines for submission of quality measures for the FY 2015 annual 
payment update.

CY 2013 Infection Event(s)
CDC-NHSN collection and 

quarterly report generation 
time

Proposed final submission 
deadlines for the LTCH quality 

reporting program FY 2015 
payment determination

Q1 (January–March 2013)

Q2 (April–June 2013

Q3 (July–September 2013)

Q4 (October–December 2013)

January 31–August 15

April 30–November 15

July 31–February 15

October 31–May 15

August 15, 2013

November 15, 2013

February 15, 2014

May 15, 2014

 
CMS proposes to collect data on the pressure ulcer measure using data elements identical to what 
nursing facilities report through the Minimum Data Set 3.0. In particular, CMS proposes to sue 
a subset of the “Continuing Assessment Record and Evaluation” tool or CARE instrument. CMS 
proposes that quality data related to pressure ulcers be collected on all patients and submitted in 
accordance with the timetable and schedule for HAI measures noted above.

CMS will publish each LTCH’s performance under the quality measures adopted in the final rule on 
the CMS website.
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